ITYFA BT FEATET

Office of the Commissioner

HE ST, 3rdier 3EHCEIE AadTerd 7}‘5: -
Central GST, Appeals Ahmedabad Commissionerate é’f’@

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136
E-Mail : commrappll-cexamd@nic.in
Website : www.cgstappealahmedabad.gov.in

SIS 91T, TolEd AT, FFardral, AgAGEG-380015 mﬂ
th
IHd Haled

Y

By SPEED POST
DIN:- 20240564SW0000888C09

() | wrsw gear/ File No. GAPPL/COM/STP/‘I807/2024-APPEAL/9 Q9> ~ (oo

ardyer sreer ¥t oY et /

g -EX - - - -
(@) Order-In-Appeal No. and Date AHM-EXCUS-003-APP-023/2024-25 and 21.05.2024
@ qrie fawem =T / sfY ATE S, SATRE (i)
Passed By Shri Gyan Chand Jain, Commissioner (Appeals)’
SIErCEIRECIET]
(%) 31.05.2024

Date of issue

Arising out of Order-in-Original No. PLN-AC-ADJ-STX-151/2022-23 dated 23.09.2023

(%) | passed by the Assistant Commissioner, CGST, Division : Palanpur, Commissionerate :

Gandhinagar
STfTereRel | ST AT T T/ M/s Kiranben Nagarbhai Patel,
(&) | Name and Address of the :
Appeliant Sheri No. 2, Old Laxmipura, Palanpur, Gujarat — 385001
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:

(1) Fearg Smed goF AT, 1994 & §RT ST A ST T AT F X F TIE AT B
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 3SEE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another during the.course
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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gfa=t ¥, frﬁ‘d’ﬂl%ﬂiﬁﬂﬁW%Qfﬁﬁﬁﬁﬂ:’ﬁﬁ@'?ﬁﬁm%ﬁﬁﬁw—w%ﬂ@mw%ﬁﬁﬁ-ﬁ
it ¥ o sfEa erdew T S =1iEw SEF AT O T 7 qged A & siva gy 35-3 ¥
RrerfRoe B 3 ST g S AT ER-6 AT A ¥ gt =Y

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) TS aeed & e Sigl 4o R T ST T AT S FH gl €97 200/ HE qar
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

et g, ISl SeTaEA o T AT HX arflea RTaTieenr & A -
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) i Scarae g afgfaam, 1944 F gT 35-a1/35-5 % -
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in e~fo

T Qf
crossed bank draft in favour of Asstt. Registar of a branch of any nc7;/ %%cprj-%%

A4
‘@fv

231 (P

.Osaa!ﬁz,v' &

/4
\(ﬁ,
L
<
.
)
@
Q,
5
Gy

e e

JEUEDSES,

Page 2 of 8

oF THE Colu,/
Js
&
L -:‘EZ:"
KRR

L



sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) aﬁ‘a’@fw%szrﬁa«—%n;aaﬁ&ﬁwwﬁ&r@m%ﬁmw@aﬁmﬁﬂaﬁrwm
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) ST OeF AT 1970 FT SR A SEAT -1 sata Reiia [ A 5§
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(3) = S G AT Hy FEeer SOy qrer Fret FF AR oY g smeida R Sar g s e
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) YT g, HeEIT SeUTET L[eF T JATHT AT 1 A TAT{EHTT (Rrede) W wfar sTfieT o wrael
# FETIT (Demand) T3 &8 (Penalty) & 10% T& ST AT AHaTd Tl greriien, STfersRa™ gd ST
10 %€ 797 81 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(ilij ~ amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) mw%&r%ﬁmmﬁw%waaﬁQwarwsﬁﬁmmﬁa'rﬁ?rﬁrﬁ:ﬁm%qw
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are J _;sp.‘ute,
or penalty, where penalty alone is in dispute.” B LENTa,
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F. No. GAPPL/COM/STP/ 1807/2024

3T 37821 / ORDER-IN-APPEAL

The present appeal has been filed by M/s Kiranben Nagarbhai Patel, Sheri
No. 2, Old Laxmipura, Palanpur, Gujarat — 385001 (hereinafter referred to as ‘the
appellant’) against Order in Original No. PLN-AC-ADJ-STX-151/2022-23 dated
23.09.2023 [hereinafter referred to as ‘impugned order’] passed by the ‘Assistant
Commissioner, CGST, Division : Palanpur, Commissionerate : Gandhinagar

[hereinafter referred to as ‘adjudicating authority’].

2. Briefly stated, the facts of the case are that the appellant were not registered
under Service Tax and were holding PAN No.AOTPP9224N. As per the
information received from the Income Tax department, total income earned by the
appellant during the period F.Y. 2016-17 as Sale of Service of Rs.11,36,200/-, but
appellant has neither obtained Service Tax Registration nor paid Service Tax
thereon. In order to verify the said income as well as ascertain the fact whether the
appellant had discharged their service tax liabilities during the F.Y. 2016-17, letter
dated 14.10.2021 was issued to the appellant. They did not submit any
reply/documents. Further, the jurisdictional officers observed that the nature of
service provided by the appellant during the relevant period were taxable under
Section 65 B (44) of the Finance Act, 1994 and the Service Tax liability was
determined on the basis of value of ‘Sales of Services’ under Sales/Gross Receipts
from Services (Value from ITR) as provided by the Income Tax department.

Details are as under:

Table-A
(Amount in Rs)
Sr. | Period Differential Taxable Value | Rate of Service Tax
No. | (F.Y.) as per Income Tax Data (in | Service Tax | payable but not
Rs.) incl. Cess paid (in Rs.)
1. [2016-17 11,86,200/- 15% 1,77,930/-

3. A Show Cause Notice F. No. GEXCOM/SCN/ST/9706/2021-CGST-DIV-
PLN-COMMRTE-GANDHINAGAR dated 19.10.2021 (in short ‘SCN’) were

issued to the appellant wherein it was proposed to:

» Demand and recover service tax amounting to Rs.1,77,930/- for the period
F.Y. 2016-17 under the proviso to Section 73 (1) of the Finance Act, 1994
alongwith Interest under Section 75 of the Finance Act,1994 ;
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F. No. GAPPL/COM/STP/1807/2024

> Impose penalty under Sections 77(1)(a), 77(1)(b), 77(1)(c)(1), 77(1)(c)(ii),
77(2) and 78 of the Finance Act, 1994 ;

4. The SCN was adjudicated ex-parte vide the impugned order wherein the
demand for Rs.1,77,930/- for the period F.Y. 2016-17 was confirmed under
Section 73(1) of the Finance Act,1994 alongwith interest under Section 75.
Penalty amounting to Rs.1,77,930/- was imposed under Section 78 of the. Finance
Act, 1994 alongwith option for reduced penalty under proviso to clause (ii).
Penalties of Rs.10,000/- each were imposed under Sections 77(1)(a), 77(1)(b),
71(1)(c)d) & 77(1)(c)(di), 77(2) of the Finance Act, 1994 and penalty of
Rs.20,000/- was imposed under Section 70 read with Rule 7 of Service Tax Rules,
1994.

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds:

» The appellant is an advocate and engaged in providing legal services. The
service provided by appellant is exempted under the provision of 6 Mega
Exemption Notification no 25/2012-ST.

» The demand was confirmed without considering benefit available to the
appellant of threshold exemption (small service provider) as per the
notification no. 33/2012-ST dated 20/06/2012.

> The demand of penalty was imposed for failure to obtain the Service Tax
Registration despite the fact that appellant was eligible for threshold
exemption throughout the period.

> The demand of late fee was imposed for non-filing or late filing -of return
despite the fact that appellant was eligible for threshold exemption
throughout the period, hence, not required to file returns at all.

» The penalty was imposed under Section 78(1), of the Finance Act, 1994

despite the fact is no suppression on the part of appellant.

6. Hearing in the case was held on 20.05.2024 virtually. Shri Keyur Kamdar,
Chartered Accountant, appeared on behalf of the appellant for the hearing. He
informed that the client is an individual advocate other than senior advocate. There

facts he is not liable to pay service tax. He further informed that iriftg%;garitten
AFL 0 H,
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F. No. GAPPL/COM/STP/1807/2024 -

submission he submitted LLB Degree Certificate, Certificate of Practice and Bar

Council Registration Certificate.

7. I have carefully gone through the facts of the case, submissions made in the
Appeal Memorandum, oral submissions made during personal hearing and the
facts available on records. The issue before me for decision in the present appeal is
whether the demand for Service Tax amounting to Rs.1,77,930/- confirmed
alongwith interest and penalties vide the impugned order in the facts and
circumstances of the case, is legal and proper or otherwise. The demand pertains
to the period F.Y. 2016-17.

8. I find that the SCN was issued on the basis of third party data without any
verification and the impugned order has been decided ex-parte.

9. Upon verification of the documents submitted by the appellant, I find that
they were registered at Bar Council of Gujarat vide Enrolment No. G/2684/2000.
They submitted the certificate of Bachelor of Laws, the certificate of practice
issued by Secretary, Legal Department, Government of Gujarat & the certificate of
the Bar Council of Gujarat, these documents certify that the appellant is engaged
in providing legal services as an Advocate. They also submitted P&L A/c, Balance
Sheet & ITR. They claimed that the legal services provided to other than business
entity merits exemption from service tax in terms of provision of 6(b) of Mega

Exemption Notification No. 25/2012-Service Tax dated 20" June, 2012.

9.1  During the course of hearing as contended by the appellant, I also find that
the legal services provided to other than business entity merits exemption from
service tax in terms of provision of 6(b) of Mega Exemption Notification No.
25/2012-Service Tax dated 20™ June, 2012. Relevant portion of the said
notification is reproduced below :

Government of India
Ministry of Finance
(Department of Revenue)
Notification No. 25/2012-Service Tax

New Delhi , the 20 th June, 2012

G.S.R.....(E).- In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and in supersession of
notification number 12/2012- Service Tax, dated the 17 th March, 2012, published in the
Gazette of India, Extraordinary, Part I, Section 3, Sub-section (i) vide number G.S.R. 210 (E),
dated the 17 th March, 2012, the Central Government, being satisfied that it is r@@gsér}?;i‘rt\he
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F. No. GAPPL/COM/STP/1807/2024

public interest so to do, hereby exempts the following taxable services from the whole of the
service tax leviable thereon under section 66B of the said Act, namely:-

(b) an individual as an advocate or a partnership firm of advocates by way of legal services

to,-

(i) an advocate or partnership firm of advocates providing legal services ;
(ii) any person other than a business entity; or
(iii) a business entity with a turnover up to rupees ten lakh in the preceding financial year; or

9.2 Considering the above legal provisions with the facts of the case, I find that
the ‘Legal Services’ provided by the appellant during the period F.Y. 2016-17
stands covered under the provisions Notification No. 25/2012-Service Tax dated

20™ June, 2012 and the appellant is not liable for payment of Service Tax.

10. In view of above discussions, I am of the considered view that the Legal
Services provided by the appellant as an Advocate during the relevant period &
the income earned thereof is not to be considered as a taxable under Service Tax.
Therefore, the demand of Service Tax amounting to Rs.1,77,930/- confirmed vide
the impugned order fails to sustain on merits. As the demand of service tax fails to

sustain, question of interest and penalty does not arise.

11. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

12. aieral a1 o T il o BUeRT SIRad N ¥ fepan ST e |

The appeal filed by the appellant stands disposed off in above terms.
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F. No. GAPPL/COM/STP/1807/2024 -

By REGD/SPEED POST A/D

To,

M/s Kiranben Nagarbhai Patel,
Sheri No. 2, Old Laxmipura,
Palanpur, Gujarat — 385001.

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Deputy / Asstt. Commissioner, Central GST, Division-Palanpur,
Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for
publication of OIA on website.

S Quard file.
6. PA File.
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